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1 MS. TIPSORD: Good morning,

2 everyone. Welcome back. My name is Marie Tipsord

3 and I’ve been appointed by the Board to serve as

4 Hearing Officer in this proceeding entitled

5 Proposed Amendments To Clean Construction or

6 Demolition Debris Fill Operations (CCDD)

7 Proposed Amendments to 35 Ill. Adm. Code 1100.

8 This is Docket R12-9. To my immediate left today

9 is Board Member Thomas Johnson. To my far right

10 is Alisa Liu and to my immediate right is Anand

11 Rao.

12 Also today, as I told all of you

13 yesterday, we have Conner in the back. Conner is

14 from DePaul and is one of -- Conner Kane. He is

one of our interns this semester.

16 Today, we will continue hearing

‘7 the testimony of the Agency and take questions of

18 the Agency. In addition today, we will continue

19 to take any comment at the close of the hearing on

20 the Section 27(b) DCEO’s decision not to conduct

21 an EcIS. The EcIS letter is up here and since

22 this is a continuation from yesterday, I’m not

23 going to go into all of that.

24 Anyone may ask a question of the

L.A. COURT REPORTERS, LLC. (312) 419-9292
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1 recognized national standard for evaluating a

2 properties’ potential for environmental

3 contamination and, fourth, no type of property or

4 land used in category three may be excluded. The

owner should use his or her knowledge of the site

6 and history of the site, vicinity and the history

7 in the vicinity of the site. If the history is

8 unknown, consult a professional engineer or

geologist.

10 MR. RAO: Question two. What does

11 potential mean?

12 MR. CLAY: Again, we recommend you

13 consult ASTM Standard Practices for Environmental

14 Site Assessment Phase 1 Environmental Site

15 Assessment Process E1527-05. No type of property

16 or land can categorically be excluded.

17 MR. RAO: 1-low do you measure

18 potential?

19 MR. CLAY: I think it’s the same

20 answer there. If you look at the document we’re

21 referring to, it talks about how you -- the types

22 of things you would look at to make that decision.

23 MS. TIPSORD: Excuse me. You’ve

24 given us some guidance through the ASTM standard
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1 should look at.

2 MS. TIPSORD: I understand

3 Mr. Shepard from the Suburban --

4 MR. SMITH: I’m an attorney for the

5 association. I apologize.

6 MS. TIPSORD: That’s all right. If

7 you would like to come up and continue asking the

8 questions, we’ve just been going through the list.

9 MR. SMITH: Sure. I apologize for

10 the tardiness.

11 MS. TIPSORD: That’s quite all

12 right. We’ve asked the first three questions so

13 if you would like to continue with question four.

14 Go ahead and have a seat and introduce yourself

15 for the record.

16 MR. SMITH: My name is Greg Smith

17 and I’m an attorney with the law firm of Klein,

18 Thorpe & Jenkins and I’m here today on behalf of

19 the Suburban Public Works Association. I

20 appreciate your attention to this matter. Thank

21 you.

22 Question number four. What is

23 the meaning of, quote, contamination under the

24 definition of, quote, potentially impacted

L.A. COURT REPORTERS, LLC. (312) 419-9292
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Page 14

1 knowledge of the right of way or easement in the

2 vicinity or if the history is unknown consult a

3 professional engineer or geologist.

4 MR. SMITH: Question number eight.

5 If a transportation right of way or other public

6 works source site is outside of and not adjacent

7 to or in close proximity to the boundaries of a

8 site under the Comprehensive Environmental

9 Response Compensation and Liability Act of 1980,

10 The Resource Conservation and Recovery Act or a

11 cite under an IEPA remediation program such as the

12 Leaking Underground Storage Tank program or

13 Illinois Site Remediation Program is that enough

14 to certify that it is not a, quote, potentially

15 impacted area? If not, what other steps must be

16 taken to make that certification?

17 MR. CLAY: Again, no type of

18 property or land use can be categorically

19 excluded. The owner should use his or her

20 knowledge of the right of way or easement in the

21 vicinity. If the history is unknown, consult a

22 professional engineer or geologist.

23 MR. SMITH: Question number nine.

24 How do you determine if a site is a, quote,
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Page 16

1 MR. RAO: There are other standards

2 at least. You didn’t mention any on the record.

3 So it would be helpful if you could.

4 MR. CLAY: We have no objection if

5 you want to incorporate it.

6 MR. RAO: Thanks.

7 MR. JOHNSON: But you want it

8 obviously referred to as one document rather than

9 the document?

10 MR. CLAY: Correct.

11 MR. JOHNSON: As squishy as

12 possible.

13 MS. TIPSORD: Is that a legal term?

14 MR. JOHNSON: Yes.

15 MR. WIGHT: I think the

16 incorporation would be fine, but we wouldn’t want

17 to include it in a substantive provision

18 indicating the use is required. So if we can make

19 that distinction, we’re fine with the

20 incorporation.

21 MR. SMITH: Question number ten.

22 What factors do you use to determine who is,

23 quote, responsible for the operation of the site

24 of origin of these CCDD or uncontaminated soil

L.A. COURT REPORTERS, LLC. (312) 419-9292
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Page 19

1 should be listed. EG, the municipal public works

2 yard. In both cases, the source site owner or

3 operator or PE or PG should coordinate with the

4 receiving facility.

5 MR. SMITH: Thank you.

6 MS. TIPSORD: Thank you. All right.

7 With that, I think we’re ready to move onto

8 pre-filed testimony.

9 MR. HUFF: Do you have me on those

10 questions?

11 MS. TIPSORD: Since you specifically

12 asked questions about the pre-filed testimony, we

13 were going to have pre-filed testimony and then

14 have you ask those questions.

15 MR. HUFF: Fair enough.

16 MR. WIGHT: We’ve already had both

17 the rider sheets admitted as exhibits. So what I

18 have in addition to that would be the pre-filed

19 testimony, additional testimony of Stephen F.

20 Nightingale, which was, as we said, pre-filed.

21 MS. TIPSORD: Just one is all I

22 need.

23 MR. JOHNSON: It’s already been

24 identified.
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1 MS. TIPSORD: Yes, just one.

2 MR. WIGHT: And we have the same,

3 testimony for Thomas C. Hornshaw on the Agency’s

errata sheet number one.

5 MS. TIPSORD: If there’s no

6 objection, we will admit the additional testimony

7 of Stephen F. Nightingale as Exhibit 21. Seeing

S none, it’s Exhibit 21.

9 (Document marked as IL PCB

10 Exhibit No. 21 for

11 identification.)

12 MS. TIPSORD: And the testimony of

13 Thomas C. Hornshaw will be admitted as Exhibit 22

14 if there’s no objection. Seeing none, it’s

15 Exhibit 22.

16 (Document marked as IL PCB

17 Exhibit No. 22 for

18 identification.)

19 MS. TIPSORD: And with that,

20 Mr. Huff?

21 MR. HUFF: Good morning. I’d just

22 like to start with kind of a follow up to the same

23 line of questioning that we had. Could the Agency

24 compare and contrast a recognized environmental

L.A. COURT REPORTERS, LLC. (312) 419-9292
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Page 22

1 you went out and identified recognized

2 environmental conditions. That’s the term that is

3 used under ASTM and the confusion was the first

4 interpretation on industrial/commercial and then

5 that confusion still resides today. Although, I

6 think -- although, the last set of comments was

7 very helpful in clarifying because what I heard is

8 that possibly impacted property is exactly the

9 same as a recognized environmental condition under

10 ASTM. So I’m just trying to figure out is what I

11 heard today consistent with what the Agency’s

12 intent is under potentially impacted property?

13 MR. CLAY: I think if the

14 professional followed ASTM standards and based

‘5 that -- that was the basis of their decision, that

16 would be a very good standard to follow. It’s not

17 the only standard, but it’s certainly a recognized

18 environmental condition under the ASTM and would

19 be a reasonable parallel to the potential impact

20 of property.

21 MR. HUFF: So they could be the same

22 then?

23 MR. CLAY: Yes.

24 MR. HUFF: Thank you. That’s what
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Page 24

1 three feet as the limit for clean soil by

2 ingestion and ten feet for clean soil by

3 inhalation.

4 MR. HUFF: That was my intent.

5 Three feet and ten feet.

6 MS. TIPSORD: I just wanted to

7 double check.

8 MR. HUFF: So if there’s ten feet of

9 clean material over the top, then under TACO that

10 would be acceptable for excluding that pathway?

11 MR. HORNSHAW: For excluding the

12 inhalation pathway.

‘3 MR. HUFF: And three feet for

14 excluding the ingestion pathway?

‘5 MR. HORNSHAW: Yes.

16 MR. HUFF: Thank you. Is scraping

17 paint off a surface a representative sample under

18 35 IAC Part 72110?

19 MR. HORNSHAW: The Agency uses the

20 term representative in its common dictionary sense

21 of being typical or shared characteristics with

22 others. It’s legal definition in the hazardous

23 waste rule is not relevant in this context. In

24 its usage to describe paint samples, a
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Page 26

1 averaging?

2 MR. HORNSHAW: That’s allowed in

3 TACO.

4 MR. HUFF: Thank you. When soil is

5 excavated, loaded in the trucks and then emptied

6 at CCDD facilities, wouldn’t this result in some

7 soil mixing reducing the peak concentrations?

8 MR. HORNSHAW: Reducing peak

9 concentrations through soil mixing is another way

10 to express contaminant dissolution. Section

11 3.610C of the act defines uncontaminated soil to

12 be, quote, soil that does not contain contaminates

13 in concentrations that pose a threat, end quote.

14 The Agency interprets this to be uncontaminated

15 soil used as fill at regulated fill operations

16 should pose no threat to human health and safety

17 at any location and at any volume. And you have a

18 second question?

19 MR. HUFF: I did. Wouldn’t this

20 type of activity result in composited samples

21 being more representative?

22 MR. HORNSHAW: TACO rules for

23 averaging overexposure units and through specific

24 depths are meaningless in the fill site situation.
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Page 28

1 regulations, you have referenced an SW-846 as a

2 method of sampling, is that not correct?

3 MR. HORNSHAW: I believe so.

4 MR. HUFF: Let’s skip to 2H. For

5 linear projects such as a highway project that

6 extends for over one mile and extending to a depth

7 of ten feet for sewer installation, how many

8 samples for analysis would be appropriate in your

9 professional opinion assuming --

10 MR. HORNSHAW: You lost me.

11 MR. HUFF: Pardon me?

12 MR. HORNSHAW: You lost me. Where

13 are you?

14 MR. HUFF: H. The last question.

15 MS. TIPSORD: We don’t have an H.

16 MR. HUFF: We’ll make this

17 contemporaneous. You have a linear project such

18 as a highway that extends for a mile to a depth of

19 ten feet for sewer installation. How many samples

20 for analysis would be appropriate in your

21 professional opinion assuming no recognized

22 environmental conditions have been identified?

23 MR. CLAY: I think that is up to the

24 environmental professional.
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1 MR. HUFF: Mr. Clay, you’re a

2 professional engineer. You’re an environmental

3 professional. I’m asking your professional

opinion.

5 MR. CLAY: I guess I need to have

6 more information.

7 MR. HUFF: What do you need?

8 MR. CLAY: I need to know what the

9 surrounding property was.

10 MR. HUFF: Residential. No RECs.

11 We’ve already established there’s no REC’s.

12 MR. CLAY: I don’t think my

13 professional opinion is applicable. I think it’s

14 a professional that is certifying to it that has

15 to make that determination.

16 MR. HUFF: So if you collect 20

17 samples and you analyze for arsenic for some

18 reason, you would expect statistically that one

19 out of those 20 are going to exceed 13 due to

20 natural background? Dr. Hornshaw, would you agree

21 with that?

22 MR. HORNSHAW: I would agree with

23 that.

24 MR. HUFF: So you would conclude
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Page 30

1 that naturally occurring arsenic above 13 then has

2 to be excluded from a CCDD facility?

3 MR. HORNSHAW: I believe so, yes.

4 MR. HUFF: Focus on taking these

5 over a mile area. I have one depth with one

6 sample at 13. The next step the environmental

7 professional would do is then conduct step out

8 borings. They do another 20 and low and behold

9 one out of 20 of those fail. It’s a never ending

10 process where you give me an absolute limit of 13,

11 which is really at variance of what the background

12 intent was under TACO where one would be allowed

13 to compute the upper confidence level as a mean

14 and as long as that was below 13 it was acceptable

15 and I further point out that the 13 is an

16 ingestion exposure pathway, not a soil migration.

17 MS. FLOWERS: Is he testifying?

18 MS. TIPSORD: He’s been sworn in so

19 ifheis-

20 MS. FLOWERS: Just making sure.

21 MR. HUFF: How do we overcome that

22 kind of issue with arsenic?

23 MR. CLAY: In your example,

24 Mr. Huff, if there is one sample out of the 20
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1 My recommendation is the Agency

2 needs to go back and look at your Maximum

3 Allowable Concentrations that were based on the

4 soil migration pathway which arsenic was not and

5 most of the carcinogenic PNA’s are not and

6 reconsider whether you should be allowed to do

compositing or averaging for those that are in

8 ingestion or inhalation controlling contaminant

9 levels because you’ve created, in my opinion, a

10 situation here where nothing is going to be

11 allowed to go in these CC]DD facilities. There is

12 a major problem.

13 My final question I think is

14 another hypothetical. If a CCDD facility is found

15 to have a concentration of, let’s say, chlorides

16 above background exiting the site property, as I

17 read that correctly, they then would be required

18 to get into some kind of remediation to reduce

19 that chloride. Would the Agency support in that

20 example a groundwater management zone and if

21 there’s not enough information, under what

22 scenario would the Agency support a request for a

23 groundwater management zone?

24 MR. NIGHTINGALE: Steve Nightingale.

L.A. COURT REPORTERS, LLC. (312) 419-9292



Page 33

1 That’s something we have considered and there

2 wouldn’t be any reason why they couldn’t apply for

3 a groundwater management zone.

4 MR. HUFF: My question is whether

5 the Agency would support it?

6 MR. NIGHTINGALE: I think we would

7 support it like we would anybody else who would

8 apply for a GMZ.

9 MR. HUFF: How many GMZ’s has the

10 Agency supported over the last ten years?

11 MR. NIGHTINGALE: I don’t know that.

12 I do know that we have GMZ’s that have been

13 approved for landfills and I think GMZ’s have been

14 approved by our public water supply, but I don’t

15 have that number and RCRA facilities as well.

16 MR. HUFF: In your mind, the Agency

17 would be open to supporting a GMZ where chloride

18 was going off site above background?

19 MR. NIGHTINGALE: I think if they’ve

20 gone through the process that we laid out here

21 where they could show that -- first off, they need

22 to potentially show that it’s from somebody else

23 and if it is, then they don’t have to, but it’s

24 from them --
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1 MR. HUFF: From them.

2 MR. NIGHTINGALE: -- that would be

3 the mechanism that you would normally go through

4 to allow you a period of time to come into

5 compliance. So, yeah, I think that would be an

6 option.

7 MR. HUFF: So a period of time and

8 how would they come into compliance? They have

9 chlorides coming out of the CCDD from highway

10 deicing salt that was brought in as just on the

11 roadway itself, you had elevated chlorides, and

12 you’re not above Class 1, you’re just above the

13 background chloride levels in that area, but it’s

14 going off site?

15 MR. NIGHTINGALE: If you weren’t

16 above Class 1, I don’t think you would generally

17 be getting into a situation that you need to get a

18 GMZ.

19 MR. HUFF: Do not your regulations

20 say you have to meet background concentrations at

21 the property line?

22 MR. NIGHTINGALE: These regulations

23 require that you either meet the 620 numeric

24 standards or background. Whichever is higher.

L.A. COURT REPORTERS, LLC. (312) 419-9292



Page 35

1 MR. HUFF: I believe that’s on the

2 property. What about exiting the property?

3 MR. NIGHTINGALE: They do have --

4 leaving the property or off the property, they are

5 required to meet the non-degradation requirements

6 that are in 620.

7 MR. HUFF: What does that mean,

8 non-degradation requirements? That’s my question.

9 MR. WIGHT: I think we have our

10 interpretation of that, but I don’t think that’s

11 been a clearly settled issue and I think the

12 original Board opinion on that reflects it wasn’t

13 even settled in the Board’s mind at that time. So

14 I don’t think we can give you a clear answer as to

15 what constitutes non-degradation.

16 MR. HUFF: Let me get this straight.

17 The Agency is proposing rules here that says you

18 can’t have degradation which in the Agency’s mind

19 says above whatever the background concentration

20 is and they’re now asking the Board to adopt that

21 when we don’t have a clear understanding of what

22 background means?

23 MR. WIGHT: That’s a result of the

24 620 rules and not a result of this rule. And I
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1 don’t know that we even mentioned GMZ in this

2 rule. You raised the issue in your question, but

3 as I think as you very well know that is a

4 difficult issue when what we have are

5 interpretations and the Agency would touch that on

6 a site specific basis. So we can’t give you

7 blanket answers.

8 MR. NIGHTINGALE: Mr. Huff, I want

9 to add something on that. If they’re not

10 exceeding the 620 numeric standards on site, they

11 are not required to deal with the issue off site.

12 MR. HUFF: So don’t ask, don’t tell?

13 MR. NIGHTINGALE: No.

14 MR. HUFF: You have a lot of

15 facilities that the quarry basically goes almost

16 to the property line. So they’re going to end up

17 putting these monitoring wells at the property

18 line?

19 MS. TIPSORD: We can’t get a nod on

20 the record.

21 MR. NIGHTINGALE: That could be

22 true, yes.

23 MR. HUFF: And if that property line

24 shows that the chlorides are above whatever the
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1 check.

2 MR. HUFF: So if you had a quarry

3 that basically went to the property line, then

4 they’re going to have to put the monitoring wells

off site?

6 MR. NIGHTINGALE: No.

7 MR. HUFF: They’re going to put it

8 inside the fill?

9 MR. NIGHTINGALE: Well, that may be

10 something that would potentially subject them to

11 obtaining an adjusted standard because they do

12 have to put it -- it does need to be at the

13 property line or at the distance that’s described

14 in the regulations, whichever is smaller. So if

15 they go right up to the property, the regulations

16 don’t address that. So -- I mean to me, that may

17 be something that they would have to seek relief

18 from the Board.

19 MR. HUFF: Thank you.

20 MR. RAC: Mr. Nightingale, in your

21 response to Mr. Huff regarding meeting the 620

22 standards, is that clearly spelled out in the

23 rules?

24 MR. NIGHTINGALE: Yes, it is.
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1 MR. RAO: What section of the rules?

2 I was looking at Section ll00.410C under

3 termination of permits.

4 MS. TIPSORD: 412C. That l5 why I

5 was looking over. I couldn’t find a 410C.

6 MR. NIGHTINGALE: Section 1100.720

7 compliance with groundwater quality standards.

8 MR. RAO: Does it say where

9 Subsection B talks about a compliance point that

10 defines --

11 MS. TIPSORD: In other words, we’re

12 not seeing at the property line anywhere.

13 MR. NIGHTINGALE: It is in the --

14 let’s see. The definition of compliance boundary.

15 It’s in -- the definition of compliance boundary

16 means a line at the land surface that surrounds a

17 CCDD fill operation or uncontaminated soil fill

18 operation and that extends vertically from the

19 ground surface to the bottom of the upper most --

20 THE COURT REPORTER: Can you speak

21 up and slower.

22 MR. NIGHTINGALE: The distance

23 between the compliance boundary and the edge of

24 the fill operation can be no more than one hundred
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1 feet or the distance between the property boundary

2 and the edge of the fill operation, whichever is

3 less. That, in conjunction with the compliance

4 point, means a point on or within the compliance

5 boundary at which the concentration of

6 constituents from the fill operation may not cause

7 the groundwater to exceed the Class 1 groundwater

8 quality standard at 35 Ill. Adm. Code 620.410.

9 And then that in conjunction

10 with Section 1100.720 where it actually indicates

11 that the owner/operator must ensure that the fill

12 operation does not cause or exceed Class 1

13 groundwater quality standard at 35 Ill. Adm. Code

14 620.410 ties it together.

15 MR. RAO: Okay. What do you have

16 under determination of permit requirements under

17 412? Is that consistent with compliance with

18 groundwater quality standards?

19 MR. NIGHTINGALE: Under 412?

20 MR. RAO: 4l2C. C1D.

21 MR. NIGHTINGALE: Yes. C1D.

22 llOO.4l2ClD, it’s consistent with that

23 requirement, yes.

24 MR. RAO: All right. Thank you very
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1 much for the clarification.

2 MS. TIPSORD: Are there any more

3 questions at this time for the Agency? Start

4 right here. Identify yourself for the record,

5 please.

6 MR. QUINN: I’m Josh Quinn, Vulcan

7 Materials Company. Q-U-I-N-N. Going back to

8 Mr. Huff’s example about the 20 samples along the

9 roadway. If you had a PH for each of those bore

10 holes and you compared the arsenic result within

11 that PH range, would that be acceptable even if it

12 was above the background standard? Can you please

13 clarify that?

14 MR. CLAY: In Public Act 097-10137,

15 which is effective July 14th of 2011, it talks

16 about the use of -- this is a carcinogen. Arsenic

17 is a carcinogen and you can -- so one in a million

18 risk would apply. However, you can use background

19 and in this case you would -- the background

20 number is the one that would apply and you would

21 not be able to use site specific PH that would

22 give you a number above background. So you would

23 still -- the background numbers would still apply

24 from the MAC table.
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1 MS. TIPSORD: For the record, that

2 is in Section 3.l6OCl of the act.

3 MR. CLAY: Correct.

4 MS. TIPSORD: Are there any other

5 questions for follow up?

6 MR. GOBELMAN: Steve Gobelman.

7 Illinois Department of Transportation. Under

8 Mr. Huff’s example regarding arsenic, if I have an

9 arsenic value total of 20, but I have run a TCLP

10 or SPLP test and that arsenic concentration was at

11 or below the Class 1 groundwater standard, would

12 that stuff be considered uncontaminated soil?

13 MR. HORNSHAW: Samples that are

14 analyzed by a TCLP or SPLP only pertain to

15 migration to groundwater pathway. The answer that

16 Doug just gave to the previous question I think

17 applies here as well. You would be potentially

18 exceeding or probably exceeding the background

19 based values that are in the MAC table. So I

20 think you would not be able to pass.

21 MR. GOBELMAN: Okay.

22 MS. TIPSORD: Are there any other

23 questions right now? The Agency has some more

24 testimony to present so they’ll be here for a
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Page 45

1 agreed to the wording that is part of errata

2 number two. The errata before you represents

3 wording changes to Sections llOO.205A4 and

4 llOO.205B4A. Do you have any questions regarding

5 that?

6 MS. TIPSORD: Actually, I do,

7 Mr. Clay. Funny you should ask. In B4A, you have

8 B4 -- wait. Let’s see. Yes. A4 sorry. A4A, B,

9 C, D and then something JCAR doesn’t like and

10 neither does the Secretary of State, a paragraph

11 that is unnumbered that doesn’t appear to go with

12 Sub D. Could you take a look at that. It is an

13 unnumbered paragraph and that’s not something the

14 SOS or JCAR likes to see. So maybe recommend to

15 us in final comments how best to address that.

16 MS. FLOWERS: We can do that.

17 MR. CLAY: We will do that. Thank

18 you. Are there any other questions for the Agency

19 on these errata sheets or on any -- does the

20 Agency have anything else?

21 MS. MANI?JING: I have a question.

22 MS. TIPSORD: I can’t see you today.

23 MS. MANNING: Claire Manning with

24 the Chicago Public Building Commission. On these

L.A. COURT REPORTERS, LLC. (312) 419-9292
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1 I do not think it says anything

2 about a one size fits all and I think you can tell

3 from a lot of the testimony today when we talk

4 about background we’re talking about PH issues at

5 the site. Those are all TACO related issues that

6 believe this legislation calls for a more

7 flexible approach.

8 MS. TIPSORD: I would note

9 Ms. Manning was also sworn in yesterday.

10 MS. MANNING: Thank you. That’s it.

11 Thank you.

12 MR WILT: Just a follow-up question

13 along these lines. The act that Mr. Clay referred

14 to talks about rules to be protective of health

15 and environment. I just want to clarify. The act

16 does not require that the rules be adopted so that

17 the amount of soil being landfilled is landfill

18 limited, I think, is that correct? That’s not the

19 intention or that’s not the role of the rulemaking

20 to necessarily limit the amount of soil that has

21 to be landfilled. That is dependant entirely on

22 the application of the rules, but that’s not the

23 mission of the Board or the Agency with respect to

24 the rules and I guess I pose that as a question to
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1 confirm that is not -- the Agency hasn’t submitted

2 these proposed rules based on an understanding

3 that these rules are intended to limit the amount

4 of soil to be landfilled?

5 MR. CLAY: I would say the Agency

6 did not submit these rules and we don’t believe it

7 is the legislature’s intent to reduce the amount

8 of material going to landfills or increase the

9 amount of material going to CCDD facilities or

10 other fill operations. The intent is to define

11 uncontaminated that it is protected of human

12 health in the environment.

13 MR. WILT: Thank you.

14 MS. MANNING: Just for purposes of

15 the record. Claire Manning again. I just never

16 intimated that the legislature’s intent had

17 anything to do with that other than defining

18 contaminated and uncontaminated for purposes of

19 making a workable rule and the Board knows well

20 its role under Section 27(a) of the act. What

21 factors it needs to continue, technically

22 justified, economically reasonable and those

23 factors in terms of whatever it makes a decision

24 in the rulemaking and those are the factors that
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1 are applicable to the Board. Thank you.

2 MS. TIPSORD: Mr. Gobelman?

3 MR. GOBELMAN: Just another

4 follow-up question. Did the Agency go through the

5 process of a professional engineer, professional

6 geologist who has a sample boring of 20 for

7 arsenic and non-detect TCLP of their evaluation of

8 compliance and determining uncontaminated levels

9 going through the regulation of how you evaluate

10 that sample?

11 MR. CLAY: I think the same answer

12 as Mr. Hornshaw gave is we went out and took a

13 sample as part of an inspection and the sample

14 came up with a total arsenic of 20 and the

15 background number on the MAC table is 13 and then

16 we ran a TCLP and it was under the 620 groundwater

17 standards, that would be a violation and we would

18 potentially send a violation notice and pursue

19 enforcement.

20 MR. GOBELMAN: Can you go through

21 the points of the regulations that allows that

22 process under 1100.605, the Maximum Allowable

23 Concentration of chemical constituents and

24 uncontaminated soils?
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1 MR. WIGHT: I think we just provided

2 the statutory background of carcinogens that the

3 highest we can go is the background. That’s a

4 particular subset of contaminants. I believe that

5 question has already been answered. It’s a

6 statutory interpretation that plays itself out

7 through the methodology proposed in 1100.605.

8 MR. GOBELMAN: Why under Section

9 1100.610 on compliance of evaluation performance

10 and documentation of soil sampling and chemical

11 analysis that for inorganic constituents you allow

12 the alternatives of evaluating a sample for TCLP

13 or SPLP? My reading of this is that it’s one or

14 the other.

‘5 MR. HORNSHAW: Under the scenario

16 you just described, Section 1100.610 when you get

17 to Bl first of the determinants for the chemicals

18 that are in tables G or H, the background tables,

19 you don’t get past that. You don’t get to the

20 option of doing that value base on a TCLP. That

21 only is relevant when the migration to groundwater

22 pathway is controlling what value goes into the

23 MAC table. The first option is background. You

24 never get to doing a comparison between either
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1 TCLP or soil total for showing compliance.

2 MR. GOBELMAN: Where is that stated

3 that it says you stop there?

4 MR. HORNSHAW: I’ll just read

5 llOO.6lOAl. If the background value -- 11m sorry.

6 31. Section llOO.610B1. The background value

7 from 35 Ill. Adm. Code 742 Appendix A, tables G or

8 H, was determined to be the Maximum Allowable

9 Concentration for ionizing organic constituent or

10 an inorganic constituent, a direct comparison of

11 that value with a total soil concentration from

12 the laboratory report must be used to evaluate

13 compliance.

14 MR. GOBELMAN: What chemical

15 constituent then would TCLP fall under?

16 MR. HORNSHAW: Migration of

17 groundwater pathway is the most restrictive of the

18 pathways evaluated.

19 MS. TIPSORD: Mr. Hornshaw, you need

20 to speak to the court reporter.

21 MR. HORNSHAW: Then you have an

22 option of doing the TCLP or SPLP instead of totals

23 to show compliance.

24 MS. TIPSORD: Mr. Huff?
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1 MR. HUFF: Now, I’m confused.

2 Arsenic and lead, which one is controlling for

3 that? What is it we’re supposed to be running?

4 MR. HORNSHAW: The background value

5 is controlling for arsenic.

6 MR. HUFF: So I don’t ever run to

7 see if I leach out above the drinking water

8 standard despite that all this is going in below

9 the water table?

10 MR. HORNSHAW: We have chosen the

11 most restrictive value.

12 MR. HUFF: Which is 13?

MR. HORNSHAW: Correct.

14 MR. HUFF: So the SPLP value that I

15 thought was listed in there also is not

16 applicable?

17 MR. HORNSHAW: Not for arsenic.

18 MR. HUFF: I’m going to tell you the

19 whole regulating community doesn’t understand

20 that. How about lead?

21 MR. HORNSHAW: I couldn’t tell you.

22 I’d have to look up what the basis was. I think

23 it was background, but only for counties outside

24 of metropolitan statistical areas. I’d have to
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1 look.

2 MS. TIPSORD: Mr. Hornshaw,

3 remember, the court reporter can’t see you or hear

4 you.

5 MR. HORNSHAW: Sorry.

6 MR. GOBELMAN: I believe the lead

7 was PH driven. We were using the most stringent

8 PH value for lead as the number.

9 MR. HORNSHAW: For counties outside

10 of the metropolitan statistical area, the value is

11 23 milligrams per kilogram, which is based on the

12 lowest of the PH values available for migration to

13 groundwater. That’s the controlling value. For

14 counties within metropolitan statistical areas,

15 the value is 36 milligrams per kilogram, which is

16 background based.

17 MS. GIVENS: Dr. Hornshaw, are you

18 referring just to lead in that example?

19 MR. HORNSHAW: Yes, I am. I’m

20 sorry. In response to Steve’s question.

21 MR. GOBELMAN: So in the way you’re

22 looking at this evaluation, you have -- before you

23 even get to a leachate test, you have to eliminate

24 the parameters that are being controlled by
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1 background, eliminate the parameters that are

2 being controlled by PH before you ever get to the

3 point that you’d need to run a TCLP test?

4 MR. HORNSHAW: The first thing you

5 do is select a parameter that is the most

6 restrictive out of all five of the potential

7 pathways. Residential ingestion, residential

8 inhalation -- I’m sorry. Construction ingestion,

9 construction inhalation and migration to Class 1

10 groundwater. Whichever of those values is the

11 lowest, is most restrictive, is where you start

12 and then if that value is above -- I’m sorry --

13 below background, then background comes in as the

14 first determinant.

15 MR. GOBELMAN: In your example that

16 you gave for lead, since it is being controlled by

17 the PH, then you --

18 MR. HORNSHAW: For counties outside

19 metropolitan statistical areas.

20 MR. GOBELMAN: Aren’t they both

21 being controlled by a PH value?

22 MR. HORNSHAW: No. For counties

23 within the metropolitan statistical areas, the

24 background value is the controlling factor.
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1 MR. GOBELIYIAN: But in either case,

2 you can’t run TCLP on it because they’re being

3 controlled by either a background or a PH specific

4 value?

5 MR. HORNSHAW: Since lead is not

6 being treated as a carcinogen for counties outside

7 of metropolitan statistical areas where value is

8 controlled by a PH table you could substitute TCLP

9 or SPLP values to show compliance.

10 MR. HUFF: What about inside a major

11 metropolitan area, could you not do the same thing

12 there?

13 MR. HORNSHAW: For that case, the

14 MAC value is controlled by background. It’s not

15 based on the migration to groundwater pathway.

16 MR. HUFF: So background is one of

17 the factors since putting that table together even

18 if you meet all the Tier 1 remedial objectives,

19 the soil migration to groundwater, ingestion,

20 inhalation and construction worker?

21 MR. HORNSHAW: If the controlling

22 value for those values is less than background

23 values for tables G and H, then the background

24 value which is higher is the MAC available.
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1 MR. HUFF: But not necessarily

2 higher because if youre on the leaching test, you

3 meet the soil groundwater standard?

4 MR. HORNSHAW: Fur purposes of

5 showing compliance, if the value originally is

6 based on migration to groundwater, then you can

7 use the TCLP or SPLP procedures to show compliance

8 rather than the total concentration.

9 MR. HUFF: What about lead in a

10 major metropolitan area?

II MR. HORNSHAW: The controlling value

12 is based on background.

13 MR. HUFF: So background is one of

14 the five factors? You can never be above

15 background?

16 MR. HORNSHAW: It’s one of the

17 factors. The first five are the five pathways

18 that are employed in this rule. Again, like I

19 said, residential ingestion and inhalation,

20 construction worker ingestion and inhalation and

21 migration to Class 1 groundwaters. Whichever is

22 the lowest out of those controls, unless you look

23 at the background values and if the background

24 values are higher, it replaces the lowest value
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1 from the previous five.

2 MR. HUFF: But the background values

3 for lead, 36 I believe you said, that is higher

4 than which pathway?

5 MR. HORNSHAW: The PH specific, I

6 believe.

7 MR. HUFF: But that’s the soil

8 migration to groundwater?

9 MR. HORNSHAW: Correct.

10 MR. HUFF: So why couldn’t I run an

11 SPLP in that example? Because the reg says or in

12 that 410 section --

13 MR. HORNSHAW: I think you can use

14 the TCLP in that case because the lower value is

15 still based on the PH table, which is migration to

16 groundwater driven.

17 MR. HUFF: So I could run SPLP in

18 lieu of total lead in that scenario?

19 MR. HORNSHAW: Yes.

20 MR. HUFF: Thank you.

21 MS. TIPSORD: Are there any other

22 questions for the Agency? Thank you very much.

23 Before we close, I would like to ask if anyone

24 wishes to comment -- go ahead.
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Page 61

1 at page 61 of the transcript Mr. Rao recommends

2 revising the uncontaminated soil fill operation

3 registration form to include a description of the

4 fill operation.

5 Illinois EPA has revised that

6 the LPCPA 665 form for registering an

7 uncontaminated fill operation, specifically under

8 Section 1, the form now requires an estimate of

9 the total area of fill, the average depth of fill

10 and the total volume of fill when the proposed

11 fill project has been completed. Additionally,

12 the form requires the operator to submit maps

13 depicting the fill boundaries and elevations and

14 we have the revised 665 form available for

15 exhibit.

16 MS. TIPSORD: A couple of notes for

17 the record. The transcript you’re referring to is

18 from the September 26th, 2011, hearing that took

19 place in Springfield.

20 MR. NIGHTINGALE: That’s correct.

21 MS. TIPSORD: For the record,

22 Mr. Hock’s testimony is Exhibit 12.

23 MR. WIGHT: I have copies of the

24 revised form 665. These were not pre-filed so you

L.A. COURT REPORTERS, LLC. (312) 419-9292



Page 62

1 do not already have copies of these.

2 MS. TIPSORD: If there’s no

3 objection, we will enter this - did we previously

4 admit the LPC665 as an exhibit at the last

5 hearing? I lost my hearing sheet. I just want to

6 be able to distinguish between the two.

7 MR. WIGHT: That’s a good point and

8 I’m not certain if that was previously an exhibit

9 or not. I know we did the 662 and the 663.

10 MS. TIPSORD: I don’t think we did

11 665.

12 MR. WIGHT: I don’t believe we did

13 the 665.

14 MS. TIPSORD: I apologize. I

15 misplaced my --

16 MR. WIGHT: For people who may be

17 interested, we do have additional copies of this

18 form over here as well and, unfortunately, we

19 didn’t have a table to layout all of the

20 documents, but there are additional documents in

21 this white box and, unfortunately, those are not

22 on the top, but we can certainly get you fixed up

23 with those before you leave if you’re interested

24 in copies of these additional exhibits.
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1 MS. TIPSORD: If there’s no

2 objection, we will admit the Illinois

3 Environmental Protection Agency’s form titled

4 Uncontaminated Soil Fill Operations Registration

5 Form by Owner and/or Operator LPC665 as Exhibit

6 23. Seeing none, it’s Exhibit 23. Go ahead.

7 (Document marked as IL PCB

8 Exhibit No. 23 for

9 identification.)

10 MR. HORNSHAW: At page 102 of the

11 transcript, Dr. Rao asks for clarification of the

12 definition of, quote, acceptable detection limit,

13 unquote, or A]DL and Section 1100.103. In

14 particular, he asks what the phrase, quote, lowest

15 appropriate practical quantitation limit, end

16 quote, means focusing on the word appropriate.

17 The phrase acceptable detection limit is used only

18 at proposed Section llOO.605A4 and the phrase

19 practical quantitation limit is not used at all in

20 Part 1100 except in the definition of A]DL. The

21 Agency’s proposed definitions of ADL and practical

22 quantitation limit are taken directly from Section

23 742.200 of the current TACO rule and they are

24 identical. The Agency used TACO definitions to
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Page 67

1 state laboratories with NELAP secondary

2 accreditation from Illinois.

3 MS. TIPSORD: If there’s no

4 objection, we will enter the list of out of state

5 laboratories with NELAP secondary accreditation

6 from Illinois 2011 as Exhibit 24. Seeing none, it

7 is Exhibit 24.

8 (Document marked as IL PCB

9 Exhibit No. 24 for

10 identification.)

11 MR. RAO: Thank you.

12 MR. HORNSHAW: At pages 113 to 114

13 of the transcript, Dr. Rao requests Agency comment

14 on whether Subsection C of Section 1100.605 should

15 specify a timeframe within which the Agency must

16 respond to a request to develop a Maximum

17 Allowable Concentration for a chemical not listed

18 in the TACO tables in which the MAC’s are derived.

19 The Agency does not think a timeframe is necessary

20 or desirable. The provision is very similar to 35

21 Ill. Adm. Code 742.5lOC, which authorizes the

22 Agency to develop site specific remediation

23 objectives for contaminants of concern that are

24 not listed in the TACO Tier 1 tables. The Agency
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Page 72

1 record. So we think it’s important to get that

2 data as part of the record before we conclude. So

3 Mr. I-Iornshaw has a brief introduction about how we

4 approached the issue of statewide soil PH and he

5 would like to explain that and then we have an

6 additional exhibit which would be our worksheet on

7 how we attempted to make some determination of

8 what statewide PH values would be.

9 MR. HOPNSHAW: Let me preface my

10 remarks by Mr. Marrow, who was not able to be

11 here, did all of this investigation and took quite

12 a bit of time and it’s pretty in depth and I

13 apologize in advance if somebody asks a really

14 detailed question. I may have to bring him in

15 when he gets back into the office. So, with that

16 said, I’ll go into this.

17 For ionized inorganic and most

18 inorganic constituents, TACO provides multiple

19 allowable concentration candidates based on the

20 soil PH. At Section’s llOO.6605A2 and llOO.605A3A

21 of our proposed rule, the Agency proposes that the

22 lowest of the available PH dependant

23 concentrations in Part 742 appendix B table C

24 should become the Maximum Allowable Concentration

L.A. COURT REPORTERS, LLC. (312) 419-9292
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Page 76

1 (Document marked as IL PCB

2 Exhibit No. 25 for

3 identification.)

4 MR. WIGHT: Again, I’m sure these

5 will be of interest to everybody. We have a

6 number of copies here that you can pick up and

7 examine at your convenience whenever the hearing

8 concludes or I guess I can even hand some of these

9 out now. I think this is a document that people

10 will be curious in seeing. So maybe I’ll just go

11 ahead and circulate some of these and you pass

12 them up and down the rows if you would please.

13 Did everybody get a copy who is interested?

14 MS. TIPSORD: Are there any

15 questions of Dr. Hornshaw based on this? Okay.

16 Anything else from the Agency today?

17 MR. WIGHT: No, that concludes our

18 presentation.

19 MS. TIPSORD: Thank you very much.

20 Before we do anything further, I want to ask if

21 anyone wishes to comment on DCEO’s decision not to

22 do an economic impact study? I’ve had no one come

23 up and approach me to ask about that and I see --

24 Mr. Huff?
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1 unacceptable. We will not be in business. We’re

2 asking you to take this program and make the

3 changes to make it work. Thank you.

4 MS. TIPSORD: Thank you. Are there

5 any questions for Mr. Henriksen? Thank you very

6 much.

7 MR. HENRIKSEN: You’re quite

8 welcome.

9 MS. TIPSORD: Let’s go off the

10 record for just one moment.

11 (Whereupon, a break was taken

12 after which the following

13 proceedings were had.)

14 MR. WILT: I would like to make a

15 comment, and it can be a public comment, I don’t

16 need to be sworn, on the economic impact

17 statement. When we started yesterday, you

18 commented that was something that would be

19 discussed. In my mind, I don’t know what an

20 economic impact study would study because there’s

21 nothing in the record that I’m aware of other than

22 perhaps speculation based upon borings at four

23 sites as to how much soil would have to be

24 regulated through this, how much would be -- would

L.A. COURT REPORTERS, LLC. (312) 419-9292



Page 88

1 have to go into a landfill. It’s pure

2 speculation.

3 So I’m not sure what an economic

4 study would do. So I’m not surprised that the

5 decision was made not to have one. There’s

6 nothing in this record indicating that these rules

7 as recommended by the Agency, if they were

8 adopted, would result in more soil going to

9 landfills at that cost or less soils going to

10 landfill. It may well be, particularly since

11 background is being considered that there may be

12 far less soil going into landfills in the future

13 when these rules were adopted then is going in

14 today, but we just don’t know that. So I don’t

15 know what an impact study would evaluate and

16 that’s the comment I would like to make. Thank

17 you.

18 MS. TIPSORD: Anything else on the

19 record change?

20 MS. MANNING: I just had a follow up

21 to that comment. I think there is information in

22 the record and certainly there will be information

23 put in the public comment as well for the Board to

24 ascertain this, Obviously, we had to go through
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1 regulations, but they’ve never really been

2 utilized and practiced by anybody, is that

3 correct?

4 MR. NIGHTINGALE: That1s correct.

5 MS. MANNING: That’s correct.

6 MR. RAO: As a follow up. When the

7 Agency is developing these rules, did you look at

8 the inert waste landfill regulations to see how

9 those requirements would be applied?

10 MR. NIGHTINGALE: We did look at

11 them. One of the things that caused us I guess to

12 shy away from them was this leachate monitoring

13 program and with these sites and the variability

14 of the waste or the variability of the fill

15 material, you would have to put in a substantial

16 amount of leachate monitoring in the program and

17 the cost would be a lot -- trying to put them in

18 there and not damaging them, would be very

19 difficult and I guess we kind of looked at the

20 inert waste type of situation being more of a

21 uniform type of waste. So we kind of stepped away

22 from trying to use those and those regulations

23 do -- if you have a problem with that, it kicks

24 you into another set of regulations and we felt
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1 the way we had this setup would be more

2 appropriate.

3 MR. RAO: Thank you.

4 MR. LIEBfvIAN: One of our other

5 concerns that Steve didn’t get into with trying to

6 apply some of the requirements for inert waste

7 landfills to the site regulations was the

8 dewatering that we understand often occurs at CCDD

9 fill operations and we thought that that

10 dewatering would make monitoring the leachate

11 difficult.

12 MR. RAO: Thanks.

13 MR. SYLVESTER: Could I ask just a

14 follow-up question regarding the inert waste? One

15 of the things that I think is brought to light is

16 the detention between inert waste and CCDD and

17 based on the definitions inert waste includes

18 nonbiodegradable, nonputrescible solid waste,

19 including, but not limited to bricks, masonry and

20 concrete and then the definition for CCDD is

21 uncontaminated broken concrete without protruding

22 metals bars, bricks, rocks, stones and painted or

23 other asphalt pavement. And the question I have

24 is if you have a pile of bricks or if you have

L.A. COURT REPORTERS, LLC. (312) 419-9292
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1 STATE OF ILLINOIS

2 ) SS.

3 COUNTY OF COOK

4

5 I, Steven Brickey, Certified Shorthand

6 Reporter, do hereby certify that I reported in

7 shorthand the proceedings had at the trial

8 aforesaid, and that the foregoing is a true,

9 complete and correct transcript of the proceedings

10 of said trial as appears from my stenographic

11 notes so taken and transcribed under my personal

12 direction.

13 Witness my official signature in and for

14 Cook County, Illinois, on this /‘ day of

15

_________

, A.D., 2011.

16

17

18

19

20 J2€e- j
STEVEN BRICKEY, CSR

21 8 West Monroe Street
Suite 2007

22 Chicago, Illinois 60603
Phone: (312) 419-9292

23 CSR No. 084-004675

24

L.A. COURT REPORTERS, LLC. (312) 419-9292
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